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WHO WE ARE AND THE IMPORTANCE OF THE 
BUILDING AND CONSTRUCTION INDUSTRY TO 
SOUTH AUSTRALIA’S ECONOMY 
Established in 1884 as the peak body 
representing South Australia’s building and 
construction industry, Master Builders SA is 
committed to building a highly productive 
industry and a prosperous South Australian 
community and economy. 
Building and construction is the second largest 
industry in Australia. In 2018 South Australia’s 
building and construction industry undertook 
$12.84 billion of work, contributing more than 
$1 for every $7 of economic activity within 
the state. Indirectly, more than one-quarter 
of South Australia’s wealth is produced by the 
building and construction industry. 
As at February 2019, there were 72,151 people 
directly employed in the industry across all 
sectors, including residential, commercial, civil 
engineering, land development and building 
and completion services. This represented 
8.49% of total employment in South Australia, 
and our industry makes up 11.5% of total 
full-time employment. Indirectly, the industry 
supports tens of thousands more South 
Australian jobs. 
Master Builders SA is proud of the industry we 
represent, the jobs it creates, the more than 
11,000 homes built and extended for families 
last year, the outstanding health, education 
and sporting facilities it has constructed, and 
the offices it has built for South Australian 
businesses.
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Coronavirus (COVID-19) has been declared 
a global pandemic and a public health 
emergency in South Australia. There are 
significant implications for both businesses 
and employees as a result of the virus. 

This guide provides some general 
information in respect of common questions 
that we are receiving from members 
with respect to industrial implications and 
employment entitlements. 

A template COVID-19 policy and screening 
criteria has also been prepared and is 
available for members to download from 
our Master Suite.

This guide is not intended to be legal 
advice in relation to specific circumstances. 
Members should contact the workplace 
relations team for further information and 
specific advice, including in regard to the 
terms of any relevant enterprise agreement 
or other applicable instrument.

The content of this publication is for general 
informational purposes, the situation is fluid 
and constantly evolving so it is important to 
follow official government updates. Refer to 
the Resources section of this document, and 
seek advice as required. 

For advice in relation to general 
construction law matters and contracts, 
Master Builders SA can refer members 
to Fenwick Elliot Grace for a free phone 
appointment with a specialist construction 
lawyer.

INTRODUCTION
MEMBER GUIDE ON COVID-19
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WHAT IS CORONAVIRUS (COVID-19)? 
COVID-19 is a respiratory illness caused 
by a new virus. It was first reported in 
December 2019 in Wuhan City in China. 
Symptoms include fever, coughing, sore 
throat and shortness of breath. 
COVID-19 is most likely to spread from 
person-to-person through:
• Direct close contact with a person 

while they are infectious or in the 24 
hours before their symptoms appeared.

• Close contact with a person with a 
confirmed infection who coughs or 
sneezes.

• Touching objects or surfaces (such as 
door handles or tables) contaminated 
from a cough or sneeze from a person 
with a confirmed infection, and then 
touching your mouth or face.

Currently in Australia, the people most 
at risk of getting the virus are those who 
have:
• recently been in in a high risk country 

or region (mainland China, Iran, Italy or 
Korea); and/or

• been in close contact with someone 
who has a confirmed case of 
COVID-19

WHAT ARE MY WHS OBLIGATIONS? 
The Work Health Safety Act 2012 (SA) 
(WHS Act) requires a person conducting a 
business or undertaking (PCBU) to ensure, 
so far as is reasonably practicable, the 
health and safety of their workers and 
others at the workplace. This includes 
providing and maintaining a work 
environment that is without risk to health 
and safety and adequate facilities for 
workers in carrying out their work, so far as 
is reasonably practicable.

PCBUs are required to identify hazards at 
the workplace and the associated risks, 
and do what is reasonably practicable 
to eliminate those risks, or where this is not 
reasonably practicable, to minimise those 
risks.
Our template COVID-19 policy and 
screening criteria provides helpful 
guidance on containment measures. 

WHAT OBLIGATION DO MY 
EMPLOYEES HAVE?
The WHS Act also creates a duty for 
workers to take reasonable care for 
their own health and safety and to not 
adversely affect the health and safety of 
others.
With respect to coronavirus, employees 
have an obligation to practice good 
hygiene to protect against infection 
and prevent the virus from spreading. 
Specifically, this may include:
• Washing hands frequently with soap 

and water;
• Carrying hand sanitiser and using it as 

needed;
• Avoid touching their face with hands 

and covering their mouth with a flexed 
elbow when coughing or sneezing;

• Seeing a health care professional if 
they start to feel unwell or develop 
symptoms;

• If unwell, avoiding contact with others 
(it is recommended to stay more than 
1.5 metres from people);

• Minimising physical contact such as 
avoiding shaking hands.

UNDERSTANDING THE RISKS
DEFINITION AND OBLIGATIONS
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WHAT IF AN EMPLOYEE IS UNWELL?  
We recommend members advise their 
workers not to attend work if they are 
unwell and are displaying any flu-like 
symptoms. Employees will generally utilise 
their paid personal/carer’s leave until 
they are cleared to return to work by a 
medical professional. Workers should be 
advised to notify the employer if they 
are unwell or have symptoms, and be 
directed not to attend for work.

WHAT HAPPENS IF AN EMPLOYEE IS 
DIAGNOSED WITH CORONAVIRUS?
Employees must self-isolate and notify 
their employer immediately if they are 
diagnosed with coronavirus. 
The employer should then identify and 
notify any employees or contractors that 
the employee has had close contact 
with. Those workers will be required to 
self-isolate for 14 days. Advice should 
be sought on necessary additional 
containment measures to prevent the 
spread of the virus through the workplace, 
which may include such measures as 
a partial site closure for cleaning and 
disinfection. 
WHO NEEDS TO SELF-ISOLATE?
Currently in Australia, a person must 
isolate themselves for a 14 day period if 
they:
• have returned to Australia from 

overseas; or  
• have been in close contact with a 

confirmed case of coronavirus.
During the 14 days of isolation, the person 
must stay at home or in a hotel and not 
go to any public place including work. 

In South Australia, non-compliance with 
the self-isolation requirements can result 
in a fine of up to $25,000 under the Public 
Health Act 2011 (SA). This means an 
employee required to self-isolate cannot 
lawfully attend for work at their workplace 
during the 14 day period. 



7

HOW SHOULD I PAY AN EMPLOYEE 
WHO IS REQUIRED TO SELF-ISOLATE?
Employees who are required to self-isolate 
as a result of the official advice, and who 
cannot perform any work from home 
due to the nature of their position, would 
typically access their accrued personal/
carer’s leave in the first instance. 
While strictly speaking an employee is 
only entitled to take paid personal leave 
if they are not fit for work “because 
of a personal illness, or personal injury, 
affecting the employee”, in this current 
situation it would be reasonable for an 
employer to approve personal leave for 
an employee who is unfit for work due to 
mandatory isolation but does not have 
the virus (or any symptoms). Further, if an 
employee provided a medical certificate 
certifying that they are unfit for work 
(which in these circumstances is likely to 
be obtained even if the employee does 
not have any symptoms), the employer 
would be obligated to approve personal 
leave. 
If an employee’s personal/carer’s 
leave accrual is exhausted, or if the 
employee otherwise wishes to preserve 
their personal/carer’s leave accrual 
rather than use it for the isolation period, 
employers should consult with the 
employee regarding use of another paid 
leave entitlement such as annual leave, 
accrued rostered days off (RDO) or time 
off instead of payment for overtime 
agreement (TOIL), if applicable.  
If the employee does not agree to use 
their annual leave, RDO, or TOIL, or does 
not have any accrual, the employee may 
take leave without pay. Alternatively, the 
employer may elect to pay an employee 
paid “special leave” having regard to 
an employee’s personal circumstances, 

PEOPLE MANAGEMENT
EMPLOYEE ENTITLEMENTS

although there is no obligation to do this. 
Where practicable, consideration may 
be given to the employee working from 
home also (see below).

WHAT ABOUT CASUAL EMPLOYEES?
Casual employees are not entitled to any 
paid leave and employers have no legal 
obligation to pay a casual employee 
who is unable to perform work due to 
self-isolation. There is also no obligation 
to provide genuine casual employees 
with work (subject to any minimum 
engagement period in an award or 
enterprise agreement.)  

WHAT HAPPENS AT THE END OF THE 
14 DAYS?
Where possible, an employee required 
to self-isolate should provide a negative 
coronavirus test and medical clearance 
before returning to work.  However, 
currently in Australia, a coronavirus test 
will only be conducted for a person 
who meets the self-isolation criteria 
and develops a respiratory illness. This 
means an employee may not be able to 
produce a negative test at the end of the 
isolation period due to testing limitations. 
If this occurs, a medical clearance from 
a general practitioner or other medical 
professional should be accepted as 
sufficient evidence of fitness to return to 
work. 

WHAT ABOUT EMPLOYEES REQUIRED 
TO CARE FOR OTHERS?
An employee is entitled to take carer’s 
leave if they are required to provide 
care or support to a member of their 
immediate family or household because 
of an illness, injury or “an unexpected 
emergency affecting the member”. 
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This means an employee can access 
their personal/carer’s leave accrual if 
their immediate family or household 
member requires care or support from the 
employee.   Personal/carer’s leave could 
also be accessed if necessary due to a 
school closure, for example, as this would 
most likely constitute an “unexpected 
emergency” that requires the employee 
to provide care for their child.   
If an employee’s personal/carer’s leave 
is exhausted, employers should consult 
with the employee regarding use of 
other paid leave by agreement such 
as annual leave, RDO accrual or TOIL.  
If an employee does not agree to use 
their paid accrual, or does not have any 
accrual, the employee may take leave 
without pay (or be paid 'special leave'). 
An additional entitlement to two days 
of unpaid carer’s leave applies to all 
employees, including casual employees. 
However, longer periods of unpaid carer’s 
leave are likely to be necessary, due to 
the 14 day isolation period.  

CAN I REQUIRE AN EMPLOYEE TO 
WORK FROM HOME?
Where reasonably practicable, work 
from home can be used as a measure 
to help prevent the spread of the virus 
in the workplace. Work from home can 
also help achieve productivity for an 
employee who is required to self-isolate 
but is otherwise fit to perform work. In 
these circumstances, an employee will be 
paid as normal.
Employers still owe obligations to 
employees, so far as is reasonably 
practicable, to ensure the home working 
environment is safe and without risks 
to health. This could include providing 

guidance and checklists for employees to 
self-assess the ergonomics of their home 
workstation. Regular contact should also 
be maintained with employees working 
from home to assist with potential feelings 
of isolation, including utilising video calls 
where appropriate. 
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WHAT HAPPENS IF THERE IS A SITE 
SHUT DOWN OR I CAN’T PROVIDE 
WORK TO SOMEONE BECAUSE OF 
CIRCUMSTANCES OUTSIDE OF MY 
CONTROL (SUCH AS GOVERNMENT-
IMPOSED RESTRICTIONS)? 
The Fair Work Act 2009 (Cth) (FW Act) 
allows an employer to stand down an 
employee during a period in which the 
employee cannot usefully be employed 
because of a stoppage of work for any 
cause for which the employer cannot 
reasonably be held responsible. This may 
include, for example, circumstances 
where there is a government direction 
for all work to cease or a site is shut 
down and there is no alternative work 
available, or other arrangements are not 
possible (such as working from home). 
An employer has no obligation to make 
payments to an employee during a 
period of stand down, but the employee 
will continue to accrue leave in the usual 
way. An employee may elect to utilise 
other paid leave entitlements, instead 
of being stood down (in which case the 
stand down provisions would apply at the 
conclusion if the employee still cannot 
usefully be employed).   

WHAT IF I NEED TO MAKE AN 
EMPLOYEE REDUNDANT?
An employer has the right to restructure its 
business including staffing levels, having 
regard to its operational requirements. A 
redundancy occurs where an employer 
no longer requires the job that is done 
by an employee to be done by anyone, 
because of changes to the employer’s 
operational requirements. A redundancy 
may still occur where the duties previously 
performed by an employee are 
distributed to other employees.

OPERATIONS
SCALING DOWN OR SHUT DOWN

To satisfy the requirements for a “genuine 
redundancy” in the FW Act (which is a 
defence to an unfair dismissal claim), 
an employer must also consult with any 
award or agreement covered employee 
prior to implementing the redundancy, 
and consider whether the employee 
can be redeployed into another position 
within the employer’s enterprise, or the 
enterprise of an associated entity of the 
employer. Eligible permanent employees 
will be entitled to notice of termination 
and redundancy pay in the event of a 
redundancy.    
On-site employees may have different 
entitlements in accordance with an 
industry specific redundancy scheme, 
such as that contained in the Building and 
Construction General On-site Award 2010.
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WHAT IS THE IMPACT OF COVID-19 
ON MY CONTRACTS?
The impacts of COVID-19 are uncertain 
because the duration and extent is still 
unknown. They may be felt in a number of 
areas. You should consider:
• the possibility of significant delays in 

the supply chain of materials and 
equipment from overseas. It would be 
worth contacting suppliers to get a 
better understanding of their position 
and any alternative sources of supply 
or business continuity plans they have 
in place;

• supply chain issues and workforce 
unavailability hitting our local market;

• the position if a member of your 
project team becomes infected on a 
project; 

• whether you have any insurance in 
place that might respond in these 
circumstances and whether you 
should be providing notification under 
your policy;

• the fact that most contractual rights 
and protections will also have a 
corresponding obligation to take 
active steps to mitigate or minimise 
loss;

• communication between project 
participants is important and Master 
Builders SA would encourage parties 
to work together on ways and means 
to try to quantify and mitigate project 
delays and cost impacts. 

We recommend that if you are having 
project delay or cashflow issues, you seek 
legal advice about the options for your 
particular set of circumstances as your 
rights and obligations will depend on the 
wording of your contract in each case. 

DO I HAVE ANY PROTECTION IN THE 
CONTRACT AGAINST HAVING TO 
PAY LIQUIDATED DAMAGES IF THE 
JOB IS LATE BECAUSE OF COVID-19? 
One of the key areas of your contracts 
that is coming into play is force majeure:
Force Majeure - Key points:
• these clauses are in most commercial 

contracts. They deal with how certain 
events out of the control of the parties 
impact on performance of contractual 
obligations; 

• the first thing to check is the definition 
of “force majeure” and whether it 
covers an epidemic or pandemic of 
this nature; 

• the usual position is that a force 
majeure clause excuses the affected 
party from performance of the 
contract; 

• you may have the right to an EOT an 
EOT or suspension of obligations due 
to force majeure will help to limit your 
exposure to having to pay liquidated 
damages; 

• you will need to check what, if any, 
notices have to be provided under the 
contract to make sure that you are 
protected. Separate notices may be 
needed for force majeure and for EOT 
claims and strict timeframes may apply 
to giving notices. 

HOW CAN I RECOVER THE COSTS 
THAT I AM INCURRING?
• You should be able to recover your 

costs for work performed to date but 
force majeure does not usually allow 
a party to recover extra costs and 
losses from the other party. The normal 
position with force majeure is that 

CONSTRUCTION CONTRACTS
IMPLICATIONS ON CONTRACTS



11

each party carries its own costs. 
• There may be other causes of delay 

available in your contract that would 
give you a better prospect of claiming 
costs than you would have under the 
force majeure provisions.

HOW CAN I GET OUT OF THE 
CONTRACT IF THE DELAY IS 
ONGOING?
Again, it is very important that you seek 
legal advice before attempting to end a 
contract for any reason. 
There are several possible ways a contract 
can be ended before completion:
• Most commercial contracts contain a 

“force majeure” clause and some of 
these clauses include a mechanism for 
termination of the contract if the force 
majeure event continues to affect the 
performance of work for a specified 
period of time. 

• By agreement – parties are always 
free to agree to end their contracts. 
If it is obvious to everyone that the 
project cannot proceed, the parties 
may agree to terminate the contract. 
Any agreement should be carefully 
negotiated and always recorded in 
writing, with legal assistance.  Parties 
can include in that agreement whether 
money should be paid and by whom. 

• Frustration of contract:
•  A contract becomes frustrated 

when it is incapable of being 
performed or becomes impossible to 
perform by one or both parties.

• The frustrating event must arise 
through no fault of the parties and 
be due to a circumstance that was 
unforeseen when the contract was 

entered into.
• It seems likely that the impact of 

COVID-19 might be an event that 
could lead to the frustration of 
some construction contracts.  If the 
virus spreads and causes further 
disruption, or the government 
implements strict quarantine 
measures, this likelihood will 
increase. 

• This situation is narrower in scope 
than force majeure but it may be 
worth seeking further advice if you 
do not have a force majeure clause 
or the force majeure clause does 
not cover the COVID-19 virus.

• If a contract is frustrated, the 
Frustrated Contracts Act 1988 (SA) 
applies unless the contract says 
otherwise.  Generally, a contractor 
would be paid for work done to the 
date of frustration but any other loss 
(for example future profit or delay 
costs) would normally be borne by 
the party that suffers it.

• While the decision to claim 
frustration of the contract might be 
difficult, as it will end what could 
have been a profitable contract, it 
might in some cases be the better 
commercial decision. One example 
of this might be where the contract 
does not allow for the claiming 
of additional costs caused by a 
lengthy delay. 

• Legal advice should be sought as 
to whether a claim of frustration of 
contract would be a viable way 
to end the contract.  Frustration 
of contract does not require the 
agreement of the other side.
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WHAT IF OUR CASHFLOW OR 
SOLVENCY IS IMPACTED?
Solvency issues – key points
• It is going to be a tough time for 

many businesses in the building and 
construction industry. Master Builders 
SA can provide further support and 
information about the government 
stimulus packages and other 
measures to help small businesses.

• Cash flow issues may impact on the 
solvency of the business and this may 
amount to an event of default under 
the building contract or your financing 
documentation. 

• Your duties as a director may also 
come into play here and if you have 
any doubts about the solvency 
or liquidity of your business you 
may need to seek advice from an 
accountant or insolvency practitioner. 

• Put in place good debtor 
management and debt recovery 
systems

• Consider contacting the ATO to 
arrange for delayed or staggered 
payment of tax;

• Consider contacting your bank to see 
what support they may provide. 
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Members are encouraged to closely monitor the Australian Government Department 
of Health advice regarding the coronavirus. The advice is reviewed and updated on a 
daily basis.  
The official coronavirus advice and isolation guidance resources are available at:
• https://www.health.gov.au/news/health-alerts/novel-coronavirus-2019-ncov-health-

alert
• https://www.health.gov.au/resources/publications/coronavirus-covid-19-isolation-

guidance
• https://www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health

+internet

For questions regarding testing or health, call:
Coronavirus Health Information Line 1800 020 080
The line operates 24 hours a day, seven days a week.

RESOURCES
KEY EXTERNAL RESOURCES

In these unprecedented and uncertain times, it is important to retain your 
membership with Master Builders SA and have access to our services and our team 
of experts in their chosen fields.
Master Builders’ top priority right now is to support our member’s business operations 
through:

 3 CONNECTING MEMBERS
 3 PROVIDING THE RIGHT ADVICE 
 3 INFORMING OF WORK OPPORTUNITIES
 3 STRONG ADVOCACY TO GOVERNMENT 
 3 DELIVERING TRAINING
 3 INSURANCE
 3 DISCOUNTS FROM OUR MEMBER SUPPLIERS

There is light at the end of the tunnel and our industry will be front and centre in the 
recovery of the economy once the Coronavirus (COVID-19) has passed and Master 
Builders SA is here to help. 

 For more information, contact our membership team:
membership@mbasa.com.au | 8211 7466

https://www.health.gov.au/news/health-alerts/novel-coronavirus-2019-ncov-health-alert%E2%80%A2
https://www.health.gov.au/news/health-alerts/novel-coronavirus-2019-ncov-health-alert%E2%80%A2
https://www.health.gov.au/news/health-alerts/novel-coronavirus-2019-ncov-health-alert%E2%80%A2
https://www.health.gov.au/resources/publications/coronavirus-covid-19-isolation-guidance%E2%80%A2
https://www.health.gov.au/resources/publications/coronavirus-covid-19-isolation-guidance%E2%80%A2
https://www.health.gov.au/resources/publications/coronavirus-covid-19-isolation-guidance%E2%80%A2
mailto:membership@mbasa.com.au
https://www.sahealth.sa.gov.au/wps/wcm/connect/public+content/sa+health+internet
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